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Relevant Docket Entries 


Date of Entry Proceedings 

July 12, 1974 Filed complaint and issued summons. 

July 15, 1974 Filed affidavit and show cause order for 
preliminary injunction returnable July 
15, 1975. 

July 17, 1974 Filed sealed envelope as ordered by Judge 
Brieant, and placed in vault in cashier’s 
office. 

July 17, 1974 Filed Plaintiff’s Notice of Appeal from an 
order of Judge Brieant denying plaintiff’s 
motion for a preliminary injunction, etc. 
entered in this action on July 15, 1974. 
Notice mailed to: Donovan, Leisure, New¬ 
ton & Irvine, Esqs., 30 Rockefeller Plaza, 
N.Y.C. 10020, July 22, 1974. 

July 24, 1974 Filed transcript of proceedings dated July 
15, 1974. 
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Verified Complaint 


UNITED STATES DISTRICT COURT 
Southern District of New York 


Stamicarbon, N.V., 


v. 


Plaintiff, 


American Cv/namid Company, 

Defendant. 


[74 Civ. 2990, Brieant, J.] 

Plaintiff, by its attorneys, Ide & Ilaigney, for its com¬ 
plaint against defendant, alleges: 

1. The Court has jurisdiction of this action under 28 
U.S.C. Sec. 1332, as hereafter appears. 

2. The venue of this action is properly laid in the 
Southern District of New York under 28 U.S.C. Sec. 1393 
because the claim arose in such District, as hereafter ap¬ 
pears, and defendant is a corporation doing business in 
such District, having an office therein at 111 West 50th 
Street, New York, N.Y. 

3. Plaintiff Stamicarbon, N.V. (hereafter “Stamicar¬ 
bon”) is a corporation duly incorporated and existing un¬ 
der the law’s of the Kingdom of The Netherlands with its 
principal place of business in Heerlen, The Netherlands. 
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Verified Complaint 

4. Defendant American Cyan amid Company (hereafter 
“Cyanarnid”) is a corporation incorporated and existing 
under the laws of the State of Maine and having its prin¬ 
cipal place of business in Wayne, New Jersey. 

5. The plaintiff is engaged in Ihe business of exploit¬ 
ing secret know-how on apparatus and processes developed 
and obtained by it or its parent company, N.V. Nederlandse 
Staatsrnijnen of Heerlen, The Netherlands, relating to the 
manufacture of melamine (hereinafter called “know-how”) 
and in the course of such business has acquired the right to 
license such know-how relating to the manufacture of 
melamine by a process employing urea and ammonia as 
feedstock. 

b. Such know-how has been acquired over a substantial 
period of time and at substantial cost and has boon licensed 
and offered for license to licensees in various parts of the 
world under license agreements which require the licensee 
to safeguard and maintain such know-how in secrecy and 
not to divulge such know-how to the public. Because of 
these arrangements, such know-how is in fact secret and not 
known to the public generally. Such know-how constitutes 
a unique and valuable trade secret of the plaintiff. Such 
license agreements provide, however, that, in the event 
that such know-how becomes public knowledge the licensee 
is relieved of the obligation to continue to guard its secrecy. 

7. To date, Stamicarbon has succeeded in maintaining 
the secrecy of such know-how and enjoys substantial rev¬ 
enues derived from the licensing of such know-how and 
contemplates executing other licenses with prospective li¬ 
censees so long as such know-how has not become public 
knowledge. 
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Verified Complaint 

8. The defendant Cyanamid is a party to a license 
agreement dated June 18, 1969 with the plaintiff, granting 
the right to the defendant to utilize such know-how. Pur¬ 
suant to said agreement, Stamicarbon has duly divulged 
to Cyanamid such know-how. Cyanamid has duly con¬ 
structed and is now operating a plant in accordance with 
such know-how. 

9. As appears from Article III of said agreement, a 
copy of which article is attached and made a part hereof 
as Exhibit A hereto, Cyanamid is under the contractual 
obligation to Stamicarbon to “safeguard the secrecy of such 
know-how” and to “use its reasonably best efforts to pre¬ 
vent disclosure thereof to third parties.” 

10. Cyanamid is a defendant in a criminal contempt 
proceeding, the trial of which is now scheduled to begin 
on Monday, July 15, 1974 at 10 A.M. in this Court before 
Judge Brieant. The only parties to such trial are the 
United States Government and Cyanamid. 

11. In the proceedings before Judge Brieant on July 
11, 1974 a representative of Stamicarbon requested that the 
Court conduct such trial in a manner in which any infor¬ 
mation relating to such know-how would not be disclosed 
to the public. Counsel for the United States Government 
indicated that he would consent to a trial in such manner 
but counsel for Cyanamid refused to give such consent. 
The Court announced that it was reluctant to order that 
the trial be conducted in such manner unless Cyanamid 
consented to such procedure. 

12. The consequence of Cyanamid’s failure to consent 
to a trial in such a manner will be a public disclosure cf 
such know-how or portions thereof with the resultant ir- 
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revocable destruction of Stamicarbon’s valuable owner¬ 
ship of such know-how and ability to continue its business 
of licensing the same. On information and belief, the value 
of such know-how substantially exceeds $1,000,000. 

13. While Cyanamid may have a qualified right to a 
public trial, the exercise of any such right is subject to 
Cyanamid’s said contractual obligations to Stamicarbon 
to safeguard the secrecy of such know-how and to use its 
reasonably best efforts to prevent its disclosure thereof 
to third parties. 

14. Defendant’s aforesaid refusal and its continued re¬ 
fusal or failure to consent that such portion of the trial 
of such criminal proceedings be held in camera constitutes 
a breach of its aforesaid license agreement with plaintiff. 

15. Unless the continuance of such breach is enjoined 
and enjoined prior to the trial of such criminal proceed¬ 
ings, plaintiff will suffer immediate irreparable injury for 
which it has no adequate remedy at law. 

Wherefore, plaintiff demands judgment in this action 
enjoining the defendant from continuing to fail and refuse 
to consent that such portion of the trial of the aforesaid 
criminal proceedings as would involve disclosure of such 
secret know-how be conducted in camera, together with 
plaintiff’s costs and disbursements of this action. 

Dated: New York, N.Y. 

July 12, 1974. 


Ide & Haigney 

Attorneys for Plaintiff [Etc.] 
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Exhibit A to Complaint 

Article III of Agreement Between Stamicarbon 
and American Cyanamid 

“Article III 
Secrecy 

Client shall treat all Stamicarbon Know-How fur¬ 
nished to Client under this agreement as strictly confi¬ 
dential and shall use its reasonably best efforts to prevent 
disclosure thereof to third parties. Client agrees to pre¬ 
serve and safeguard the secrecy of such Know-How with 
the same degree of care which Client exercises in respect 
to holding its own propreietary information in confidence 
—including the causing of all such written Know-How of 
Stamicarbon to bear markings indicating the confidential 
nature thereof. Client shall be permitted to disclose such 
Know-How only to Contractor (including subcontractors, 
vendors of equipment and the like) for use only in the con¬ 
struction or operation of the Plant. The foregoing under¬ 
taking shall not apply to the extent that such Know-How 
(a) according to written proof is known to Client at the 
time of its disclosure, or (b) is available to the public at 
the time of disclosure or thereafter becomes available to 
the public through no act o r failure to act by Client, or 
(c) is acquired by Client om a third party who has a 
bona fide right to transmit, the same to Client. In the 
event that (a), (b) or (c) above prevails, Client, never¬ 
theless, except in connection with the assignment or trans¬ 
fer of this agreement permitted by Article XI and with 
the granting of sublicenses to Client’s subsidiaries, per¬ 
mitted by Article I, paragraph B, shall not disclose to 
third parties that Stamicarbon employs the Know-How 
falling under the scope of (a), (b) or (c) in the Stamicar- 
bon-melamine process. 

To the extent any disclosure made by Stamicarbon is 
specific as to range of operating conditions and/or design 
of equipment required for the operation of the Stamicar- 
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Exhibit A to Complaint 

bon-melamine process, Client shall not disclose such spe¬ 
cific data, without Stamicahbon ’s prior written approval, 
even though such specific information is deductible from 
generalized data, or from the combining of otherwise in¬ 
dependently isolated portions of generalized data, covered 
by (a), (b) and/or (c) hereof. Client’s obligation with 
respect to secrecy as provided herein shall terminate five 
years after start-up of the Plant or five years after the 
date on which confidential Stamicahbon Know-How was 
received by Client, whichever is the latest. The under¬ 
takings with respect to secrecy contained herein, shall as 
from the effective date of this agreement supersede Cli¬ 
ent’s secrecy undertakings with respect to Stamicahbon 
Know-IIow in the field of the Staniincarbon-melamine proc¬ 
ess, dated March 2G, 1969. 

Verification 


State of New York ) 

County of New York ) ss.: 

John E. IIaionf.y, being duly sworn deposes and says: 
I am an attorney admitted to practice in New York and 
before the United States District Court for the Southern 
District of New York. I am a member of the firm of Ide 
& Haigney, attorneys for plaintiff in this action. I have 
read the foregoing complaint herein. It is true to my 
knowledge except as to matters therein alleged upon in¬ 
formation and belief and as to such matters, I believe it 
to be true. The reason this verification is made by me and 
not by any director, officer or employee of the plaintiff 
herein is that the plaintiff is a foreign corporation having 
no director, officer or employee thereof within the State 
of New York. 


[Sworn to July 12, 1974] 


s/ John E. Haigney 



Affidavit of John E. Haigney of July 12, 1974 in 

Support of Application for Issuance of Order to 

Show Cause on Motion and in Support of Motion 
for Preliminary Injunction 

[Same Caption] 

State of New York ) 

County of New York ) ss»: 

John E. IIaioney, being duly sworn, deposes and says: 

1. I am an attorney admitted to practice before this 
Court and a member of the firm of Ide & Haigney, attorneys 
for plaintiff in this action. This affidavit is made by me, 
rather than by any director, officer or employee of the 
plaintiff because of the urgency of the situation to which 
plaintiff’s action and this motion herein relate hereafter 
described and the fact that plaintiff is a Netherlands cor¬ 
poration, having its principal offices in Herleen, The 
Netherlands, having no director, officer or employee thereof 
is present in the Southern District of New York at this time. 

2. Plaintiff's complaint herein is verified, and I re¬ 
spectfully request that it be considered as an affidavit in 
supj)ort of plaintiff’s present motion and application for 
an order to show cause thereon. 

3. As shown in the complaint, this is an action to en¬ 
join the defendant from failing or refusing to consent that 
portions of a trial of a criminal proceeding now pending 
in this Court against defendant which would involve dis¬ 
closure, whether by testimonial or documentary evidence, 
of valuable secret know-how, constituting a trade secret 
and valuable asset of the plaintiff, relating to a process 



Affidavit of John E. llaigney 

for manufacturing melamine which is licensed by defendant 
from plaintiff, be conducted in camera, so as to prevent 
public disclosure thereof to the enormous, permanent and 
irreparable injury to plaintiff’s business. 

4. The reason why such disclosure would cause perma¬ 
nent and irreparable injury to plaintiff’s business is that 
its business involves the licensing of such secret know-how 
to licensees for royalties. Public knowledge of such secret 
know-how would enable chemical companies not licensed 
by plaintiff to freely use such know-how’, which was de 
veloped over years at enormous expense by plaintiff. 

5. As shown in the complaint, plaintiff’s claim to be 
entitled to such relief is based upon defendant’s contractual 
obligation to plaintiff as a licensee of such secret know’-how 
to keep it secret. 

6. The urgency of the need for the relief sought and 
the reason plaintiff seeks to bring its motion therefor on 
by the order to show cause sought is that the trial in such 
criminal proceedings is scheduled to commence in this 
Court on July 15, 1974 at 10 a.m. before Judge Brieant. 

7. At a pre-trial conference held in such criminal pro¬ 
ceeding before Judge Brieant on July 11, 1974, the question 
was raised as to whether it was likely that evidence of 
the process involving such secret know-how w'ould bo 
elicited at the trial therein. Counsel for the United States 
of America in such proceedings, Stephen Sonnett, Esq., 
of the Department of Justice of the United States, Anti¬ 
trust Division, indicated that it was likely that such evi¬ 
dence would be elicited in the trial therein, and consented, 
on behalf of the United States of America, that the por¬ 
tions of such trial involving disclosure of such evidence 
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Affidavit of John E. Haigney 

be held in camera. The defendant therein and herein, 
American Cyanamid Company, refused to agree to such 
procedure, upon the basis of a claim that it was entitled 
to a public trial in such criminal proceedings under the 
6th Amendment of the Constitution of the United States. 

8. The essence of plaintiff's action is to force the de¬ 
fendant American Cyanamid Company herein to honor its 
contractual obligation to the plaintiff to keep such know¬ 
how secret, as it has agreed to do, since by entering into 
such contractual obligation with the plaintiff it has con¬ 
tractually waived its aforesaid constitutional right insofar 
as it relates to such portions of the trial in such criminal 
proceedings. 

9. The plaintiff’s need for the urgent relief sought is 
plain, since the object of its action will become unobtainable 
if the trial in such criminal proceeding takes place before 
its rights herein are determined. No prior application for 
such relief has been made*. 

s/ John E. Haigney 

[Sworn to July 12, 19741 
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Order to Show Cause 


[Same Caption] 

Whereas, this is an action for an injunction restraining 
the defendant herein, who is allegedly a citizen of the State 
of Maine, by the plaintiff, who is allegedly a citizen of The 
Netherlands, for an injunction restraining the defendant 
from allegedly breaching a contractual obligation thereof 
to plaintiff to keep secret valuable secret know-how for the 
manufacture of melamine licensed by defendant from plain¬ 
tiff, the value of which and of the secrecy of which from 
the public is allegedly in excess of $10,000, exclusive of in¬ 
terest and costs, by defendant’s failing or refusing to give 
its consent, in a criminal proceeding against it by the United 
States of America now pending in this Court, in 60 Civ. 
3857, about to be tried herein before Judge Brieant of this 
Court, that such part of that trial as may involve disclosure 
of such secret know-how be conducted m camera, so that 
such secrecy can be preserved, and 

Whereas, the trial in such criminal proceeding by the 
United States of America against the defendant herein is 
scheduled to begin on Monday, July 15, 1974 at 10:00 a.m. 

Upon presentation and consideration of the complaint 
herein, and the annexed affidavit of John E. Ilaigney, Esq., 
and all papers and proceedings in GO Civ. 3857, it is* ’ 

Ordered, that a copy of this order and the papers an¬ 
nexed hereto and the summons and complaint herein be 
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Order to Show Cause 

served immediately upon the defendant by 6:00 p.m., July 
12, 1974 at its offices at 111 West 50th Street, New York 
City, New York, or at such other place as it may accept 
service, and copies upon its counsel in 60 Civ. 3857, 
Donovan, Leisure, etc., and that due return be made forth¬ 
with according to law; and it is further 

Ordered, that defendant show cause before this Court 
on July 15, 1974, at 9.-00 a.m., at Room 619 of the Court¬ 
house of this Court, Foley Square, New York City, New 
York, why an order should not be made 

(a) enjoining defendant during the pendency of this 
action, upon such terms and conditions as the Court may 
deem appropriate, from failing or refusing to give its con¬ 
sent in the aforesaid criminal proceeding that such part of 
the trial therein as may involve disclosure of information 
relating to the process for manufacturing melamine which 
it has licensed from the plaintiff be conducted in camera in 
such proceedings, or granting such other or furth " or dif¬ 
ferent relief as may be proper. 

Dated at New York, N.Y., 

July 12, 1974. Issued at 4:30 p.m. 

s/ Charles L. Brieant, Jr. 

U.S. District Judge 
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Transcript of Hearing on Motion for Preliminary 
Injunction, Including District Court’s Findings 
and Decision or Order Thereon 


[Same Caption] 


July 15, 1974 
9:55 a.m. 

Before: IIon. Charles L. Brieant, Jr., District Judge 

Appearances : 

Messrs. Ide & Hajgney 
Attorneys for the plaintiff 
By: John E. Haionry, Esq. 

Ronald M. Click, Esq. 

Messrs. Donovan Leisure Newton & Irvine 
Attorneys for defendant 
By: Samuel Murphy, Esq. 

P. Michael Anderson, Esq. 



A 
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Transcript of Hearing on 
Motion for Preliminary Injunction 

The Court: Whore is Mr. Sonnett?[*] 

Mr. Sonnett: Here, your Honor. 

Ihc* ( ourt: It you want to appear in this motion you 
may. 

Mr. Sonnett: Your Honor, we are not part of the mo¬ 
tion, but I will be glad to offer my comments if requested 
by the Court. 

The ( ourt: All right. You are directly involved in it. 

All right, Mr. Ilaigncy. 


Mr. Haigney: Your Honor, as your Honor knows, on 
Friday afternoon your Honor signed an order to show 
cause bringing on this motion and on the same day the 
plaintiff filed a complaint, a civil complaint based upon the 
secrecy agreement which it has with the defendant Cyana- 
mid, and in turn based upon the prior days proceedings 
ictore your Honor, in which it became apparent that there 
was a danger of disclosure of know-how that had been 
developed at substantial expense by the plaintiff and which 
it has licensed to a number of people who are here in the 
courtroom, and is actively engaged in seeking to expand 
its licensing programs, and that the danger was that unless 
some method was derived, such as a hearing in camera 
while the proceedings that would go forward in the crim¬ 
inal contempt proceedings that are scheduled, were sched¬ 
uled for this morning, that in the course of your Honor’s 
doing justice in that case, we virtually have the destruction 
of a very valuable asset, and we struggled to find some 
means whereby both parties could be accommodated, the 
trial could go forward. 


It was the suggestion of the plaintiff Stamicarbon that 
the proceedi ngs be held in camera and that whatever ex- 

* fadded| Stephen Sonnett, Esq., of the United States Depart¬ 
ment of Justice, Antitrust Division, Washington. D.C., Attorneys for 
the l mted States Of America in 60 Civ. 3K57 in the United States 
District Court, Southern District of New York 


15a 


Transcript of Hearing on 
Motion for Preliminary Injunction 

l.i to* might be offered that related to the process, be reeled 
procedure " “ t,R ’ reforc >>« interference with that 

At the hearing before your Honor on Thursday Mr 
. onriett for the Government, indicated that he had no oh.' 

luetZe ’t‘ Ucl '. proc “ dh '*- Y ° Ur ' 1< ”'° r indicntol his re. 

a ove ,h°," 7' T? n in a criminal 

tnnl over I he objection of the defendant. 

And I think tlie suggestion was made that it might be 
possible for us to be present in the courtroom- 

thu, T , h l C ° U f 1 thinI ! 1 8pccificall y directed on the record 
th< you and anyone else having an interest in the secrecy 

of the process might attend the trial and might participate 
,h<i e f T ent U “ —a.,ly nc P cessaTto 

" ! s ‘„ ( rtc ^» ai ‘d I also asked counsel for the Gov- 

secrecy could^n Cotn ^ elements of the 

secrecy could possibly become relevant to the guilt or 

mocence of the defendant in this proceeding And no 
body yet has satisfied me. 

t„iiT 1 r, U " <,0rSt r id hOW a Witm ‘ ss n,i * ht ,,lurt out some 
nig in response to a question which might be secret or 

might contain elements of secrecy in it. I would want to 

an<1 the defendant to use your best efforts to see that 
nothing secret came out, and if „ IK>illl ever .r Lea “her ‘ 

“7'" "T.. di »*«" d you would take lotion 

at a ,J‘T '"f " PPr °‘ ch ,1,c . .. explain to me 

admitted' '‘ r “ Wby ,h « »honld not be 

ge«p’l „t‘Z7i | T, "‘ t “ P r i “ Cl> ' wh “* *>»' Honor ang. 

‘ t J r, Jr an "*’ My P robk ‘» 1 with that- 

Mr. Hailey W l“ S “f di "j cullJ ’ " Ul. that procedureT 

Honor We therefore obJeeZ oZZt"thil° t »bt ITiuLgZ 
>onr Honor, without any .landing in the Ze If U U 
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Transcript of Hearing on 
Motion for Preliminary Injunction 

implemented by an agreement of counsel that upon your 
Honor’s ruling that we are now encroaching on the secrecy 
p; ovisions that at that point the trial is in camera, I have 
no problem with the procedure. 

The Court: We are not talking about an in camera 
trial. We are talking about sustaining the objection to a 
question on the ground that the answer would call for the 
disclosure of the secret and that the information is irrele¬ 
vant. I really just don’t see how the elements of the 
secrecy become relevant in this case. And I can visualize 
how a witness might in response to what w r ould appear to 
the Court to be a perfectly innocuous question, might call 
forth an answer which would expose some element of the 
secret process. 

But if such a question were asked I am certain that 
you and the defendant, for that matter the Government, 
would be alert to that possibility. 

I said that you could have with you at counsel table 
engineering personnel who would watch these questions to 
see if they would give aid and comfort to those who would 
like to penetrate the secrecy, and I fail to see how inequity 
would require any additional or further relief. 

I signed the order to show cause without question be¬ 
cause of the time elements involved and because I think 
you ought to have official standing before the Court. But 
I just don’t see why the procedures that have already been 
directed here, do not satisfy the problem. 

Mr. Haigney: Your Honor, they do not satisfy it in 
the sense that I have the right to make an objection, but 
that doesn’t give me any rights as to the final concluding 
result. 

The Court: Don’t you believe the Court would sustain 
your objection! 

Mr. Haigney: I don’t know. 
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Transcript of Hearing on 
Motion for Preliminary Injunction 

The Court: Because it would be my purpose to sustain 
an objection if the answer reasonably would call for dis¬ 
closure of the process secrets. 

Mr. Haigney: I am completely satisfied under those 
circumstances. 

The Court: Because I believe the process secrets or the 
elements of the secrets are irrelevant. 

Mr. Ilaigney: It may very well be that—let me tell you 
that there is some substance to our concern apart from what 
was said before, your Honor, on Thursday. I have re¬ 
ceived this morning a copy, or perhaps the original of the 
subpoena, directed by the Government to Premier, one of 
our licensees. 

Among the documents that are demanded are all docu¬ 
ments reflecting Premier’s evaluation of the capacity of the 
Melamine plant. 

Now, this is a clear indication of an intention by the 
Government to go into that very element. I think we have 
cause for alarm. But I am {>erfoetly satisfied if your Honor 
states that upon—if you are satisfied, that our objection is 
well founded in the sense that it is impinging upon a secret 
that you will then guard it, I am perfectly content. 

The Court: Well, I will direct each witness upon com¬ 
pletion that he is not to disclose any elements of secrecy, 
and I will pernjjt^you, as I have said several times before, 
to apjK*ar, to sit at counsel table with an engineering staff 
member of your client if you want and to raise those points 
by objection. 

I should think that that direction would be adequate. I 
believe that the parties can prove what capacity is, which 
is the big factual issue in this case, without disclosing the 
secret. I should certainly think they can. 

Mr. Haigney: I would hope. We are under no control 
of that. What your Honor has said today, which was not 
said on Thursday, is that if we are—and you are satisfied 


i. 
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Transcript of Tlearing on 
Motion for Preliminary Injunction 

that you are encroaching on the secret that the information 
will not go forward, 1 am completely content. 

The Court: On the ground of relevancy. All right, you 
are content. 

loot’s see what Mr. Murphy has to say. 

Mr. Murphy: Well, your Honor, this is a case of Stami- 
carbon against American Cyanamid Company. Since Mr. 
Haigney is content, I wonder if he would he disposed to 
withdraw his complaint against us and dismiss his com¬ 
plaint T 

The Court: Before I ask him whether he would mark 
his application for injunctive relief withdrawn, I wanted 
to see whether the procedure which the Court proposes to 
follow and which Mr. Haigney says satisfies him, creates 
any obstacle for your client because otherwise, you see, it is 
so far reaching that I would have to give him perhaps a 
further opportunity to be heard. 

Mr. Murphy: It was my recollection, I had agreed to 
that procedure when we were before the Court on Thurs¬ 
day. 

The Court: Mr. Sonnett? 

Mr. Sonnett: Your Honor, I have some reservations 
about proceeding this way. 

The Court: Would you care to discuss the reservations 
in an off the record conference in the robing room or would 
you rather tell us on the record what the reservations are! 

Mr. Sonnett: I think I can probably tell it on the 
record. 

The Court: All right. What are the reservations? 

Mr. Sonnett: Well, primary interest of course is the 
prosecution and the defense of this case, and grave reserva¬ 
tions of allowing third parties to object to questions being 
asked by the Government or in fact by ihe defendant after 
jeopardy has attached to the Government’s case. 
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Transcript of ffcarinp on 
Motion for Preliminary Injunction 

Tho Court: Lot mo say that I will only ontortain objec- 
lions founded on tlio question of possible disclosure of se¬ 
crecy. I am not making Stamicarbon a general party to 
the litigation for all purposes. 

Objections must bo directed solely to the proposition 
lhat the question asked might likely elicit in the answer _ 
secret information. course, counsel are expected to con¬ 
duct themselves in a manner which does not unduly impede ' 
the processes, and I have no reason to think Mr. Ilaigncy 
would not do so. 

If he does then I will alter my ruling. 


Mi-. Sonnett: The assumption there is that neither the 
Government nor the defendant will need to elicit some in¬ 
formation which might possibly be considered proprietary 
information. 

The Court: Secret, not necessarily proprietary. 

Mr. Sonnett: Secret information. And which the Gov¬ 
ernment or the defendant may wish to use to argue their 
points. 

The Court: That’s my assumption, Mr. Sonnett, that 
you don’t need— 

Mr. Sonnett: Therefore if your Honor is going to allow 
objections to that type of testimony and we can not guar¬ 
antee at this point that a question I ask which I feel is 
very relevant to my case would not elicit some information 
which would be secret. I have purposely structure my 
questions to avoid that. But I can’t guarantee it and I don’t 
think Mr. Murphy can guarantee it. 

What happens, your Honor, if we ask a question as to 
your evaluation of the capacity, and, say, there is a certain 
problem at the plant which one person feels does not affect 
the capacity and the other person does? And Mr. Murphy 
wishes to proceed and examine an individual on that point. 
And that becomes secret. Mr. Murphy says, “I can’t 
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Motion for Preliminary Injunction 

defend my suit.” Jeopardy has attached and the Govern¬ 
ment hasn’t a chance to appeal and the case—and the tes¬ 
timony is stricken. So it leaves me with a grave reserva¬ 
tion as to this type of thing. 

And on general principle, I do not like third parties 
even for this limited purpose, intervening in a Government 
suit. 

The Court: Well, it staggers my imagination to con¬ 
ceive how the precise techniques or procedures which are 
secret and which are known to the Government apparently, 
or at least to the Government’s experts under a pledge 
of secrecy, which are known to the defendant under a 
pledge of secrecy, and which are known apparently to 
Premier under the same limit, could possibly be relevant in 
these proceedings. 

And I would really have to get down to taking an ex¬ 
ample from you or getting some actual factual assumptions 
or context which would let me rule on that. 

Now, if you differ with the practicality of the Court’s 
approach, kindly offer your own suggestion. What do you 
propose should be done t 

Mr. Sonnett • Perhaps your Honor, we should get into 
a much more detailed explanation of what is going to hap¬ 
pen because I believe that I can maintain my limit, my 
testimony. 

The Court: What do you propose! The Court has 
tentatively suggested or imposed a procedure here which 
the Court believes, and apparently Stamicarbon believes, 
would protect what I consider to be some bona-fide interests 
in secrecy. Now, if you don’t like that procedure I think 
it is incumbent on you to come forward and suggest some 
better alternate method. 

Mr. Sonnett: I would like, your Honor, to get a little 
more firmer basis as to exactly where these rulings on 
relevancy with respect to secrecy are going to come out. 
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I may have perception now that my particular question does 
not deal with a secret process that Mr. Haigney would as¬ 
sert and perhaps convince your Honor that it is a secret 
process or a secret part of a process, and perhaps Mr. 
Murphy will seek to explore certain areas which will strike 
the testimony of my witness. 

The Court: I am going to take a brief recess and I will 
see just the three of you gentlemen in the robing room. 

(Counsel and the Court leave to the robing room.) 

(In the robing room.) [*] 

The Court: This particular portion of the record I am 
directing be sealed and this particular conference will be 
privileged because I cannot in open court find out what 
Mr. Sonn tt is driving at. Unless he gives me some kind of 
factual predicate upon which to understand what we are 
talking about here. 


Mr. Sonnett: \our Honor, if I might just bring a docu¬ 
ment in with me or — 

The Court: Certainly you may be excused to get a 
document. 

(Mr. Sonnett leaves the robing room.) 

Mr. Sonnett: Your Honor, I have two parcels of docu- 
ments, both of which were given to Dr. Reid by MCI, and 


i e iJr! ' '’' I Th . ,s P ort,on of ‘he transcript of the pnx 'dings of July 
15, 1974 is what is contamed in the sealed envelope transmitted to the 
Court of Appeals as part of the record on this appeal. The parties 
however, were furnished with that portion of the transcript by the 
Court Reporters. As reproduced here, although not so in the record 
references to what the plaintiff contends are aspects of its trade secrets' 
are deleted, and the nature of such deletions is indicated by bracketed 
descriptions of the deletions made. 
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well, I will show, for instance, Mr. Murphy 1 think has seen 
this document before and this is labeled Melamine Chemi¬ 
cals Inc. Monthly Operating Data, and I am showing it to 
Mr. Haigney. (Handing.) 

Additionally, your Honor, we have supplied American 
Cyanamid with internal MCI documents written by Mr. 
Patrick which I am showing to Mr. Murphy. These docu¬ 
ments display proprietary, what I believe to be, proprietary 

information. 

Mr Murphy: Well, if you don’t mind my interrupting, 
it seems to me there are two problems we had better keep 
separate here. One is proprietary information of MCI 
which is its problem and they have some kind of an appli¬ 
cation before the Court and the other is Mr. Haigney s 
secret process. 

Mr. Sonnett: Your Honor, may I show these to you? 

(Handing.) , . 

The Court: It would be better if you told me wnat 

“they” means. 

Mr. Sonnett: Yes, your Honor. This docket was pre¬ 
pared by MCI to give to Dr. Reed and you will see on the 
right-hand side it lists all the operating problems the plant 
had. It also lists operating times and production. 

Now, as to the operating problems, I would believe that 
Mr. Murphy would wish to get into the causes and results 
of those problems in determining whether or not the chpac- 
ity of the plant was 70 million pounds or a lesser amount 
as the government maintains. I don’t know what Mr. Haig¬ 
ney ’s position is. 

The Court: Have you seen these, Mr. Haigneyt 
Mr. Haigney: No, I haven’t but I have some notion 
because we are in the middle of litigation before Judge 
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Ryan in which MCI is suing Stamiearbon and at issue is 
whether it is their own ineptitude among other things that 
are causing tin* down-time for their own poor implementa¬ 
tion of the license. So these impinge on the issue in which 
they put an million on it in that proceeding. 

Mr. Sonnett: That’s not the issue. The issue is whether 
the disclosure of these problems in open court could require 
secrecy. Are those problems secret or — 

The Court: Isn’t it true that every hardhat in the plant 
knows that in July 1971 they had a problem of “The 402” 
and had 303 pluggage that cost (5.7 percent down-time! Is 
this a groat big secret! 

Mr. Sonnett: The issue’s past that, your Honor, as to 
why that was, and you have to get into— 

Mr. Ilaigney: You have to get into what is plugged. 
When you get into what is plugged. When you get into 
what is plugged you have the problem of beginning to 
describe the process. I can understand your Honor’s belief 
that perhaps relevance can eliminate what may be a big 
bugalroo here. 

The Court: It’s inconceivable to me that this proceed¬ 
ing can result in laying your process bare. Number two, 
it’s inconceivable to me that this proceeding cannot go for¬ 
ward, that the courts would be powerless to deal with this 
problem because lurking in the factual context is a secret 
process. 

Mr. Ilaigney: Well, certainly we were concerned not 
that it be even completely bare but that components are of 
equal importance. The licensees paid millions of dollars 
for each one of these licenses to get this. 

The Court: Tell me where in this exhibit, take a few 
moments and look at it and tell me where in this von find 
information which constitutes disclosure or which would 
reasonably lead to disclosure of secrets. 


L 
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Mr. Haigney: I may be a little out of my department 
as not being a specialist on this. 

The Court: Bring in your engineer. I have offered 
that to you already. 

Mr. Haigney: The second line indicates that an am¬ 
monia [type of apparatus deleted] has been [description of 
method of activation deleted]. Now, a part of the process 
here that is unusual is the introduction of ammonia, this is 
a chemical reaction of ammonia, gases, [description of type 
of chemical having certain characteristics deleted]. Let 
me just indicate it—there is an [description of size and type 
of another apparatus deleted], [quantifying description 
deleted] pressures and [quantifying description deleted] 
temperatures. To make those gases inter-react you must 
have a [description of a type of chemical having certain 
characteristics deleted]. 

The [reference to that type of chemical deleted] is about 
[weight description deleted]; it is kept sort of in [reference 
to location in relation to apparatus deleted] through [de¬ 
scription of method deleted] of ammonia that are being in¬ 
jected. The pressures must be kept at a critical point be¬ 
cause the item does something rather particular in chem¬ 
istry. It sublimes. When anything goes wrong it goes 
directly from the gaseous state to the solid state there is 
no intermediate liquid. To make this enormous thing oper¬ 
ate and go depends on a lot of critical things that were 
worked out over a period of years. 

Where you put the ammonia pressure, what the capacity 
of the ammonia pressure, what is happening in the [type 
of apparatus deleted]. Pluggage in the [name of another 
type of apparatus used in the process deleted]; what is a 
[name of same type of apparatus deleted] is a natural 
question. 

I cannot really, I can understand your Honor’s hope 
that somehow you avoid the relevance, but I see you coming 
in direct collision. Check the [name of still another type 
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of apparatus deleted] and [description of method deleted]. 
It is considered secret information that we use a [name of 
type of apparatus deleted] and where we use it. 

W hy is it critical? Is it possible that with the use of 
the [name of type of apparatus deleted] that MCI, if it 
properly operated, wouldn’t have had that trouble! You 
are not going to be able to avoid, if we get into this sort 
of argument, getting into a description of what you are 
talking about. 

As I say, just a description of this process on a sche¬ 
matic diagram is absolutely overwhelming. It goes from 
there to there. And I appreciate your Honor’s belief that 
it may be possible, and I am not against trying, but I do 
not intend to withdraw my action and I would suggest 
that my order to show cause, if your Honor wants to try 
to hold the order to show cause in suspension, let’s say we 
finally come to our first collision. This is where I find 
difficulty, at this point I am raising my arms and we think 
we are in the secrecy. We now go into the robing room 
and I try to explain why it is a secret. Your Honor at that 
point might be faced with well what are the dimensions of 
this secret ? You have no evidence before you as to the 
dimensions of the secret, unless you have some testimony. 
I could visualize that if your Honor—your Honor’s optim¬ 
ism is not actually—is not realized, that we might then 
have to have the trial of our case to describe to your Honor 
what this process is that we claim is secret, so your Honor 
knows its ramifications. That itself would have to be in 
camera and that presents no— 

The Court: Well, I understand that everybody in this 
room concedes that you have a secret process. 

Mr. Haigney: They have paid a substantial amount of 
money for it, yes. 


The Court: Don’t you concede it is! 
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Mr. Sonnett: Yes, your Honor, but we paid a substan¬ 
tial amount of money— 

Mr. Haigney: Sorry about that. 

The Court: Nobody is going to risk a big capital in¬ 
vestment it takes to start a Melamine plant on a pirated 
process, I am sure. 

Mr. Haigney: That’s what we— 

The Court: It is cheaper to pay the money and be able 
to come back to the licensor and say now it doesn’t work. 

Mr. Haigney: Right. 

The Court: So I don’t think any little man sitting out 
there with a notebook seeing what he can steal so his prin¬ 
cipals can build this tremendous reactor and maybe they 
don’t get some element right and it doesn’t work. It is a 
little illogical. 

Mr. Haigney: There has been a worldwide fight to see 
which process becomes preeminent. 

The Court: I am not getting into that, and I think that 
the Court must recognize the secrecy here. 

The problem that you have is that the Court always has 
the right and the possibility of being wrong and if I say 
to you in a conference such as we are having, well, the fact 
that they use ammonia certainly can’t be secret, any ten 
year old child can watch the box cars and the tankers com¬ 
ing into the siding of the plant bringing the ammonia in. 
So the fact that you are using ammonia everybody and his 
brother knows. People are comj>eting for the sale of am¬ 
monia to your licensees. 

Mr. Haigney: Right. 

The Court: So the fact that Ammonia is introduced 
isn’t a secret. Where it is introduced, what temperature 
it has when it is introduced, what pressure it has when it 
is introduced, those are all secret. 

Mr. Haigney: I agree. But I would like to narrow this 
issue that we have down here. Here you have u plant and 







27a 


Transcript of Hearing on 
Motion for Preliminary Injunction 

its capacity is going to be determined by all relevant cir 
cumstances among which are the nameplate design, or con¬ 
tract design, plus the actual performance. Isn’t that sot 

Mr. Sonnett; Yes, your Honor. Basically the govern¬ 
ment will put on witnesses which will say what methods 
t iey used to evaluate their capacity which would basically 
be an on-stream—how many days a year the plant will run 
and how many tons will be run through in a day. Which 
is essentially the same formulation that comes from the 
design. The design is designed through how much their 
tPlant-^es.gned-pms how many days and years estimated 

Now, when you get into major problems, major reasons 
he government maintains for the low capacity of these 
plants it the fact that the on-stream, the number of years 
number of days per year that they run is not what it was 
estimate when it was designed. Estimation of design is 
ooking at similar plants and seeing if it will work. 

The Court: You see the contention of the defendants 
“ 8™* to be that if we can go in and take charge of 2t 
Plant i„ 81X months we would be making nameplate more. 
That s going to be the contention. And then they may 
w«‘ll open it up because they may say to me, well, it’s 
absolutely inexcusable that you should have your Melamine 
pluggage In our plants we clean those lines out every two 

tTev ha a d l7b° ° f T rS<i tHey ha<1 a Pluggag ° and of <™rse 
they had U - hours down-time in March, and that’s the type 

of defense that s going to be made if you get into that 

And you are going to have a further legal problem here 

precisely as what is meant by capacity. 

Mr. Murphy: Then it will be part of my contention if 

we are going to go ahead under any one of the security 
proceedings that have b an suggested here, at the end when 
we argue to the Court that it simply could not have been 
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intended that the operation and application of a consent 
decree would depend on our client’s ability to get informa¬ 
tion which is treated with this kind of sensitivity. 

The Court: Well, you see it goes deeper than that. 
There are a lot of problems involved. There are two sides 
to that point. The government can well argue that this 
consent decree was framed intended to deal with real 
capacity and real capacity included in it the ability of these 
non-conspiratorial producers to actually make Melamine. 
That s a perfectly valid contention. It is something the 
Court has to face here. 

On the other hand, when you are going to imply criminal 
sanctions perhaps the statute under which the conduct is 
interdicted, or, in this case, the decree, the statute has to 
be construed with care, so that is where your real conflict 
is coming here. 

If we knew the answer to those questions w» could get 
across all of this. 

Mr. Murphy: There is another aspect of this that is of 
real concern to me and I hope your Honor has nor worry 
here that we might have taken steps to initiate this proce¬ 
dure. 

The Court: Well, please, gentlemen—off the record. 

(Discussion off the record) 

The Court: On the record. 

Ma^be you ought to begin your sentence again. 

Mr. Murphy: I am quite agreeable, your Honor, in this 
case of United States against American Cyanamid as a 
matter of grace on the defendant’s part to have Mr, Haig- 
ney and Mr. Satterfield and anybody else who represents 
a licensee present in the courtroom to indicate to the Court 
when they think questions or answers or documentary ex¬ 
hibits are comprising their proprietary data. And handle 
the matter as best seems indicated at that time. 
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We have no wish to comprise their information and I 
am not competent to know what is and is not secret. 

_ The Court: If I believe the objections are taken in good 
faith it will be my intention and purpose to sustain the ob¬ 
jection because I don’t believe that it is necessary to go into 
the way the process operates, or to go into secret aspects of 
the process, in order to try the case. 

Now, if you think otherwise, I would like you to tell me, 
perhaps with reference to this Melamine Chemicals exhibit 
which has been marked monthly operating data starting 
in March 1971. 

Mr. Murphy: Well, let me give your Honor an example 
which I think is in that exhibit. I am not positive but I 
know that one problem MCI has which I assume its wit¬ 
nesses will testify to was lumps in the reactor. I don’t 
know what that means but I do understand it is a problem. 
If they testify, MCI for example, that tueir plant could not 
perform to its contractual capacity because of lumps in the 
reactor, it will then be necessary for me to inquire and cross 
examination into the cause of the lumps, namely were they, 
on the one hard, caused by something inherent in the proc¬ 
ess, which may be MCI’s contention, I do not know. 

The Court: Do you get lumps in yours T 

Mr. Murphy: Very seldom but occasionally. And on 
the other hand— 

Mr. Haigney: There are detector systems— 

Mr. Murphy: May I finish, please? 

Mr. Haigney: I am sorry. 

Mr. Murphy: On the other hand, were they caused by 
improper maintenance and improper adjustments of [type 
of equipment d letcd] and if you don’t take good care of 
them and keep out the scale and dirt and so forth instead 
of the [type of desired occurrence deleted] there is a [type 
of undesired occurrence deleted] and the [type of undesired 
occurrence deleted] makes a lump, that that is a secret Mr 
Haigney would have to object at that time. 


30a 


Transcript of Hearing on 
Motion for Preliminary Injunction 

If the witness has been allowed to testify on direct that 
he had a problem with the lumps in his reactor, then I would 
fell I would be entitled on cross to inquire as to why. 

Mr. Haigney: And I would say at that point I would 
object that we would be there as a matter of grace. 

The Court: You are there by the Court’s direction. 
What Mr. Murphy has said is that he has no objection to 
the tentative ruling I have made. 

Mr. Haigney: But assuming that we reach the point 
Mr. Murphy described and at that point I would want to be 
in a position to have a ruling as a principal to which I 
could take objection and seek whatever action that I could 
to protect the position. 

The Court: But you see the defendant can present his 
point of view very readily without telling me what the 
lumps are of. Because his man can say, yes, I have lumps 
too, but I only get lumps very rarely. And the Court can be 
asked to draw the inference that if these people will have 
greater expertise they wouldn’t get the lumps so often. But 
bj the same token that doesn’t help the defendant very 
much in this case. That’s a pro government line of proof 
if I may so characterize it. 

Mr. Murphy: Well, I am surprised that your Honor 
feels that way. 

The Court: That’s not a conclusion, it is just a question. 

Mr. Murphy: I appreciate that your Honor from time 
to time keeps us advised of his thinking but the decree talks 
about production capacity and I suppose an issue in this 
case is going to be certainly—will be on these expert s tes¬ 
timony, whether that doesn’t just mean the capacity of the 
plant rather than the ability of the people to offer it. 

Now, if it doesn’t then you might as well throw the word 
capacity out of the decree and read production. 
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Mr. Sonnett: Your Honor, the government’s approach 
has been and will be at trial that you view a plant where 
it is practical limitations—realistic limitations. After all, 
the design of these plants is only aCn estimation; it is based 
Vn scientific calculations, formulas, [type of chemical for¬ 
mula deleted], how much you are going to go through a 
day, and that after experience is developed that you be¬ 
come aware of the practical limitations of the plant. 

Now, that is our approach to it and the practical lim¬ 
itations are that if you have lumps you are going to have 
lumps, that’s a practical limitation. 

If you are—and I think that Mr. Haigney will concede 
that I think these American plants are the first ones after 
your own, isn’t it in Holland, to come on-stream? 

Mr. Haigney: I think Premier was the first one and 
MCI and Cyanamid. 

Mr. Sonnett: Cyanamid was number three. There are 
no experienced personnel, your Honor. 

Mr. Murphy: That’s not so. 

Mr. Sonnett: Basically in the process. 

Mr. Haigney: We had resident engineers who we— 

Mr. Sonnett: That’s a practical constraint on the part 
of the plaintiff to produce Melamine. 

Mr. Murphy: Your Honor, if I may make another sug¬ 
gestion that I am bothered by the fact that we are here 
dealing with the case of Stamioarbon against Cyanamid and 
I didn’t want to take the Court’s time because I thought 
this was being resolved but I do want to make clear that I 
don’t think Mr. Haigney’s complaint states a cause of 
action. 

The Court: Off the record. 

(Discussion off the record) 

The Court: On the record. 

Mr. Haigney: I think we ought to be precise as to 
what the alternatives are that are before us. 


t 

l 
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Your Honor, I would like to be clear in my own mind 
with respect to the alternatives that we have been discussing 
and among which we may choose. The procedure as sug¬ 
gested by your Honor is that Stamicarbon be present in the 
courtroom «vith engineering representatives if necessary, 
and whene» er testimony or evidence is being elicited or pre¬ 
sented which the Stamicarbon believes impinges upon its 
know-how, secret know-how, it would then have the oppor¬ 
tunity ot raise the objection in the sense of stating to the 
Court that it now feels that it is getting into this guarded 
information. At that point the Court may determine to 
exclude the question on the ground of relevance or the Court 
may rule that it is relevant and although it is a secret will 
allow the witness to answer. 

The Court: Well, of course we are dealing here with a 
criminal case, Mr. Haigncy, as I have made clear to you 
in my prior discussions. My present view of the case is 
that a question wh ; ch would actually elicit secret material 
is irrelevant and outside the scope of the inquiry. 

However, I cannot, particularly in a criminal case, make 
a ruling in advance. It is my speculation, as I view this 
case, that it would never become relevant, and therefore, if 
the objection were taken in good faith, as I assume it would 
be, I would be inclined to sustain it. It would have to be 
•aade clear to me and I would permit you in argument in 
the robing room on this score to show that the objection is 
taken in good failh. 

I can conceive that your client may regard some things 
as secret or guarded information which really are not. The 
example which we have been discussing on an off the record 
basis, for example, that ammonia is used in connection with 
the process. As I pointed out to you a child observing the 
plant from a distance could see the ammonia coming in 
in tank cars on the railroad. So I wouldn’t consider that 
fact secret, although certainly the pressure under which it 
is introduced or the heat level at which it is introduced or 


/ 
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the stage in the process at which it is introduced or the 
means would all probably be secret. 

Mr. Haigney: Yes. 

The i ourt: Now, that is the basis on which I expect 
to proceed in this matter. I have two countervailing inter¬ 
ests, one is to protect the rights of the accused to full and 
fair cross examination and the other is to protect your 
secrets which they are each bound to observe. 

The government has received your secrets indirectly 
and agreed to observe the secrecy, isn’t that true, Mr Son- 
nett f 

Mr. Sonnett: It has been transmitted, your Honor, 
information has been transmitted to J. Lyle Reed, who we 
will call as witnesses under a pledge of confidentiality. 

The Court: Now, if that procedure is not satisfactory 
to your client my next step here will be that I will make a 
finding that that suggested procedure which the Court has 
imposed and which the defendant has not objected to pro¬ 
tects you satisfactorily, you therefore have no irreparable 
damage in this hearing. And if need be, I have indicated to 
you before that if you and your client don’t believe the 
Court is correct in that regard, I would give you a limited 
stay solely to permit you to apply to the Court of Appeals 
for a stay. I would think that if I gave such a stay it would 
be no more than one or two days just to give - n a chance 
to draw your papers. 

Mr. Haigney: Yes, your Honor. I was trying to visual¬ 
ize the possibility that as the case proceeds that your Honor 
may feel that it may be relevant that there be an answer to 
the secret process. I am not clear as to what happens at 
that point. 

. ™? C ° Urt: Well > 1 think we are in a hypothetical area 
but I think we would be in a situation where unless the gov- 
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ornmcnt stipulated to discontinue, I would have to direct 

something whTch on the present record I am unwilling to 
assume. 

Mr. Haigncy: We are attempting to describe a pro¬ 
cedure that I can hopefully accept. 

Now what I—the procedure as I see it is that it is e 

tirely possible that your Honor could find it relevant, direct 

thp answer, the secret will he out. ._ 

The Court: Will this be your witness we are talking 

about here ? 

Mr. Haigncy: Not necessarily. No. 

The Court: These are any possible wdresses including 

Dr. Reed. ' 

Mr. Haigney: I am just standing there waiving my 
arms under this procedure and the answer is going in. 

18 n ?nie n Court: I cannot delegate to you the Court’s power 
and privilege to make a ruling on relevance. 

Mr. Haigncy: Of course you are not All I canaug 
gest is that with respect to this order to show cau.3 that it 
be held in suspense until we reach that possibly important 
point. On the other hand, we may never reach it, but uo not 
deny my motion now, I will renew my motion at that point. 

The Court: I am reluctant to proceed m that fashion 
because if I were persuaded that the answer bad to be 
given, it is highly unlikely that I would find any merit n 
your application for an order to show cause, and I would 
then be in a much worse position so far as giving you a era 
porary continuance of all the proceedings to permit you to 

seek appellate review. .. , 

Because what you are seeking here is that I alternative y 
compel a secret trial and I am reluctant, although 1 havo 
read this morning most of the cases cited by you and 
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don’t consider them apposite, and I am reluctant to declare 
a secret trial over the objections of any party. 

So that you would put me in a different situation where 
jeopardy has attached, where a criminal trial is in process 
and you then want a couple of days to seek a stay cn appeal. 
And I think that the picture would be much different then 
than if I were to permit you to have a continuance and stay 
for that purpose now. 

Mr. Haigney: But you see I would he appealing from a 
denial of my motion at that time in the context— 

The Court: To declare a secret trial. 

Mr. Haigney: And to do it at that time in the context 
of a question and answer. Here to deny it— 

The Court: I don’t think 1 could do that. I would he 
reluctant to do it. Because the balance of equity is differ¬ 
ent then you see. 

We have a criminal trial in progress with jeopardy at¬ 
tached. 

Mr. Haigney: I believe that under the circumstances 
we ought to go ahead then with the hearing on my applica¬ 
tion. 

The Court: Well, you all wanted a recess to talk to 
your people and I certainly will give you tuat. I will 
resume in approximately ten minutes. 

Mr. Murphy: Your Honor, may I take up a housekeep¬ 
ing matter in view of the stretch of time! 

As the Court requested I have in the courtroom a vice- 
president and general counsel of Cyanamid. Because of 
the provision of Rule 43 I had not alerted Cyanamid of the 
necessity of having a corporate officer, and I am embar¬ 
rassed to find that this week, tomorrow and Wednesday 
there are two extraordinary corporate meetings. 

I wanted to ask if we could be excused from having an 
officer present from the Noon recess until Thursday. 
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The Court: I certainly have no objection to that. I see 
no difficulty over that. 

Mr. Murphy: Thank you very much. 

Mr. Haigney: May I inquire as to also a housekeeping 
matter, it may be more than that. If I have to go forward 
with the proof of my case it would involve fundamentally 
the presentation of the agreement, the secrecy agreement 
between Cvanamid and Stamicarbon. 

The Court: He concedes there is a secrecy agreement. 

Mr. Murphy: I say it has nothing to do with your case. 

Mr. Haigney: Pardon me. It has to do with my notion 
of my case, let’s say. 

I have shown him tWc ag. cement this morning that I 
would like to offer. I have a xerox copy. I am not in a 
position in view of the shortness of time to have someone— 

The Court: Go confer with your respective clients and 
with each other. I will not permit minor difficulties such 
ar, whether it is a xerox copy to prevent your making a full 
record with me. 

Mr. Haigney: Thank you. 

(Recess) 

(In the robing room) 

Mr. Haigney: We see no alternative but at least to 
put in our proof for a record with respect to the complaint, 
and I talked to Mr. Murphy who agrees that we can really 
shortcut this in the sense that he does not object to anything 
stated in our complaint except that he doesn’t believe it 
constitutes a cause of action. 

The Court: Well, I am prepared to make findings on 
the record for you if that is your wish; if you want to go 
forward in that regard. Of course, I will make them out¬ 
side in open court. 
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Mr. Haigney: All right. 

The Court: Is there nothing else that can be done 
of a practical nature here? 

Mr. Murphy: I am sorry. 

The Court: You don’t want to start your trial. 

Mr. Murphy: Yes, I do. On the basis of the sort of 
procedure that your Honor has suggested. But I would 
want Mr. Haigney to be in court as I put it from our point 
3f view as a matter of grace. I would object to his being in 
court on the basis of his papers. 

The Court: Well, I would let him be in court based 
simply on it, what I understand to be the undisputed facts. 
If his presence in court, and I only say this to complete my 
point of view, not because of any suggestion that it would 
happen that way, if his presence in court disrupts the crim¬ 
inal trial, I would exclude him. But I would permit him 
at any time the testimony is being received about capacity 
to sit there with his engineer and attempt as best he can 
to protect his secrets. And I think the Court has the power 
to do that even against your wishes not just a matter of 
grace. 

All rigfct, we’ll go out there and I assume I will have 
to give you a continuance while he consults the Court of 
Appeals. 

Mr. Sonnett: Your Honor, what is the government’s 
status in this particular matter! 

The Court: I will permit you to appear in this partic¬ 
ular matter if you want to apply for it. If you want to 
just stay out of it, that’s your privilege also. 

Mr. Sonnett: Yes, I believe so, your Honor. It is my 
comment that we would prefer, the government feels that 
this would be a burdensome and improper—not improper 
but to our disadvantage to have Mr. Haigney have the suf- 
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ficient standing to make objections to questions and that 
the criminal case should proceed untrampled by third 
parties. 

The Court: I think that is within my discretion to per¬ 
mit him to do that. I propose to make an order along those 
lines. 

If you want to be a party to the proceedings which I 
understand Mr. Haigney will initiate immediately in the 
Court of Appeals you would have to make application to 
be admitted to the record in this action and I, of course, 
would grant it. 

Mr. Sonnett: Your Honor, I don’t believe that we would 
want to be part of this record. 

The Court: All right. Well, I think what I would do, 
I would continue the trial until tomorrow with the thought 
that perhaps it may all be resolved. He may go up there 
and they may either grant a stay and order an expedited 
appeal or not. If they don’t I am going to go right forward 
and not lose any time. Is that all satisfactory to you? 

Mr. Mr.:phy: Yes, sir. 

Mr. Sonnett: That’s fine, your Honor, since we have 
out-of-town witnesses. 

The Court: That I can’t help, Mr. Sonnett and I am 
reluctant to start a trial unless I get a concession from the 
defendant that I may do so while this other matter goes. 
Because you might get a long continuance in the middle of 
the trial and that might raise due process questions. 

Mr. Haigney: Your Honor, I intend to proceed ex¬ 
peditiously. I guess the only thing I need be concerned 
about is how fast I can get the transcript of the— 

The Court: Well, I know that’s a problem. Now I will 
take your jury trial waiver for the record outside today. 
So that when the matter is in the Court of Appeals they 
will recognize that it is a non-jury trial here. 
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Mr. Murphy: Fine, your Honor. 

The Court: All right. 

(Unsealed at this point) 

(In open court) 

The Court: In connection with Stamicarbon against 
vou er ‘ Can Cyrnmnud Company, civil action, 1 will permit 
. ou.MnHa.gney, to offer your agreement for secrecy 
Mr. Haigney: Your Honor, the agreement of secrecy 

ionofTT ! ‘ n ° Ver ' a11 license a ^ rt ‘ c *ment. That sec¬ 
tion of the license agreement with Cyanamid, the defendant 

i 8 th nk anr !° ** 8L ‘ rv<id ‘his action, and it 

1 think appears as the only exhibit. 

supply 0 the*Courtf 8 you wish to 

Mr. Haigney: Your Honor, I think Mr. Murphy has 
been very helpful in shortcutting the proof here widire 

oronbehalfT- r I ‘ hi,,k wil1 a S ree that he has, 
the Jill f c lents » *hat he does not deny any of 

the allegations of our complaint but does not concede that 

the Court has either jurisdiction or that we hav^ stated 
a cause of action. And if Mr. Murphy would give us that 

furTher^proof! Ulk * ^ ^ Unnecussar ^ to Put in any 

a legal"conclusion!' < H ’ 1 ™° Vimn ’ t miuirc hini to concede 

Mr. Haigney: No, I am not asking _ 

T Jr C «° U r t: Do > ou w ' a »t to be heard anv further before 
make findings and conclusions with respect to Stand 

trial t” S ° P "" C0ti0, ' “ prelimi ”" r y illtL 

Mr. Haigney: One other thing. For tbo rn <. n ,i 
order to show cause before your Honor was duly served 


O 
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upon the defendant. The defendant has appeared by the 
firm of Donovan, Leisure; it served a memorandum of law 
on Saturday or Sunday in which it formally designates 
itself as counsel for the defendant, so I think jurisdiction 
has been required. I would also ask that as part of the 
record, that the order to show cause be made a part of the 
record although probably it would be in any case. 

The Court: It is. It is. 

Mr. Haigney: Attached to that order to show cause is 
also an affidavit by me, and I believe that Mr. Murphy would 
also agree that he does not dispute the facts alleged in 
that complaint. Or, that affidavit, and I think that would 
constitute the plaintiff’s proof. 

The Court: All right. Mr. Murphy you may be heard. 

Mr. Murphy: I ask that the complaint be dismissed 
and the motion for an injunction denied on the grounds 
that the complaint fails to state a claim. I quite agree 
that the secrecy provision which is part of Mr. Haigney’s 
papers is part of a contract between his client and mine. 
It, of course, simply limits my client’s disclosure of in¬ 
formation in its possession and has nothing to do with its 
examination of cross examination of witnesses in this court. 

Finally, your Honor, I have filed this morning a very 
short memorandum of law pointing out that except for 
extraordinary situations where the public interest is in¬ 
volved, such as skyjacker profiles and the like, we have a 
constitutional right to a public trial. 

The Court: Well, that Bell case is not apposite at 
all that is a—we arc talking about a criminal trial here. 

Mr. Murphy: That was submitted in response to— 

The Court: We don’t need to go into that. 

Mr. Haigney: Your Honor, on the Bell case although it 
was a suppression proceeding it was agreed that it w r ould 
constitute a trial. I don’t think that is a distinction I— 
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The Court: You can’t make a hearing into a trial just 
by agreeing on it, can you? 

Mr. Murphy: Unless your Honor has any questions 
of me I have nothing further to say on the motion. 

The Court: Well, all right. I will now * make my 
findings and conclusions with respect to the preliminary 
injunction motion. I am declining at this time to hear your 
motion, Mr. Murphy, to dismiss the complaint. I would 
prefer to take that later on papers if need be. But I would 
prefer to deal at this time with the motion for preliminary 
relief. 3 

The Court finds the following facts: 


That the defendant American Cyanamid Company pur¬ 
portedly entered into a consent decree in 1964 in this court 
and has been charged by an order to show cause issued by 
this Court with having violated essential terms of that 
decree in 1972 and it is alleged in the underlying proceeding 
bearing docket No. 60 Civ. 3857 that defendant American 
Cyanamid admitted committing a criminal contempt against 
this Court’s—in disobedience to this Court’s lawful decree 
by manufacturing more Melamine than it was permitted to 
da under the decree, at a time when the industrial capacity 
of nonconspiratorial producers of Melamine did not reach 
the quajitum set forth in decree. 

The defendant American Cyanamid has denied any 
criminal liability and has pleaded not guilty. 

The Government in presenting the order to show cause 
w hy American -should not be adjudged guilty of the criminal 
contempt pursuant to Rule 42-B indicated to the Court that 
it was demanding a fine or penalty in excess of $500. 

The ( ourt Concluded that the defendant was entitled to 
all of the procedural rights which were conferred on per¬ 
sons charged wath contempt by the recent decision, Dellin¬ 
ger m the Seventh Circuit 461 Fed. 2nd 389 decided in 
May 1972, an d Seale in the same circuit 461 F. 2nd 345, and 

* [added] In the record.^he word “not” is typed but the word 
now is written above it in pCfoil. ^ word 




i\ 
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among the rights and privileges conferred on the defendant 
would be the right, the constitutional right to public trial. 

At issue in this trial will be the amount of capacity in 
the industry in 1973. The plaintiff in this action, Stami¬ 
carbon is the owner of certain secret processes which were 
licensed to American Cyanamid and several of its competi¬ 
tors. Each person with knowledge has agreed to keep that 
knowledge involute as a trade secret or secret process. 

In addition the Government’s expert witness as the 
(’ourt understands it has been permitted access to secret 
materials and has agreed to keep those secrets and not dis- 
close them, although he has used his understanding of the 
secrets to reach an ultimate conclusion as to what inde¬ 
pendent industry capacity was and as to how independent 
industry capacity ought to be measured. 

The Court has jurisdiction over the parties in the sub¬ 
ject matter to entertain this application for injmc : ve 
relief. 

The Court concludes that the plaintiff Stamicarbon 
would be irreparably damaged if the secrets were disclosed. 
The Court believes however that it is possible to try this 
case limiting our inquiry to matters which are relevant and 
without unduly limiting the defendant’s right of cross 
examination, without necessity of getting into the secret 
process, or disclosing on the trial record anything which is 
secret. 

The Court has set forth a procedure for protec'ing 
secrets. I will not dwell on it in detail because it is already 
set forth in the record. But essentially the Court would 
permit Stamicarbon to be present during the trial at all 
times when reference is being had to the secret processes 
and to be permitted to raise objections on the record with 
respect to any question which in the opinion of Stamicarbon 
or its counsel or its engineers might call forth an answer 
which would disclose an element of privileged secrecy 
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T1 je Court would expect that if such a question were 
raised that it would probably be withdrawn in the face of 
the objection and that if the person asserting it declined to 
withdraw it that the objection could most likely be disposed 
of on the grounds of relevance and that the secrets are not 
relevant they are not an essential part of the prosecution 
of this cla'm or an essential part of the defenses available 
to the defendant in this matter. 

The defendant American Cyamid Company has indi¬ 
cated a willingness to try the contempt matter on a waiver 

k ^! t l0Ugh a fonnal st 'P u l»tion to that effect hasn’t 
been fi ed the attorneys have told the Court not to send for 
a panel this morning, we were scheduled to begin the trial 
because the jury trial right would be waived. 

Defendant declines to waive its right to a public trial. 
Tbe Court cannot rule in advance as to whether material 
could be relevant It is possible, it is not inconceivable, 
that there might be a question which would arise in cross 
exammation of the expert or in some other fashion which 

ght call for a responsive answer which could disclose a 
secret process. 

The Court thinks that highly unlikely but cannot predict 
in ad\ ance what the outcome might be. The plaintiff here 
Stamicarbon, is in no position to protect its secrets in the' 
event the Court rules erroneously. That is to say if the 

L°o U d r ft U,d ^ enn [ ne that a " action is not taken in 
good fai h and that the answer is not likely .o elicit secret 
material then the witness would undoubtedly answer and in 
that case Stamicarbon might be irreparably damaged. 

Furthermore, the Court is unwilling to make a blanket 
determ,nahon that there is no circumstance under which it 
this trial an element of the secret process could ever become 

twl ant ' Ru . hn f? on reIevan cy can only be made when 
here is an actual issue, or question before the Court. 

There is a further problem in that some of the peonle 
possessing the secret are not united in interest with S^amb 
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carbon and therefore would not, I suppose 'occed to test 
their ability to give an answer by submitting to coerce civil 
contempt which would be the order procedure open to the 
Court in the event that a witness wanted to test the validity 
of the Court’s ruling. 


Notwithstanding all these factual findings ! conclude as 
a matter of law that under the circumstances of this case 
charged as it is with the crime of criminal contempt to 
which, I believe the cases of course in our circuit don’t quite 
go that far but I think that the general philosophy of the 
Dellinger case and the Seale case will become the law in the 
entire country’, if it is not already-so, defendant has its right 
to a public trial and the Court has to balance the right to a 
public trial on the one hand with the right to have the 
secrets preserved on the other and believes that the Court 
lacks power under the circumstances of this case, and at 
this stage of the proceedings or indeed at any time to com¬ 
pel the defendant American Cyanamid Company against its 
wishes to submit to having all or part of the trial in camera. 

And the Court believes that those cases which have per¬ 
mitted exclusion of particular persons from the room or 
have permitted exclusions of persons who we.e threatening 
a witness or who were disorderly, and further that the case 
about the—the Bell case involving the profde of highjackers 
of aircraft is distinguishable because the Court views that 
as a hearing on a preliminary motion being different than a 
criminal trial. 

The Court regards this proceeding, this underlying pro¬ 
ceeding as a full criminal trial which the defendant will be 
entitled to all of the presumptions and rights to which any 
other criminal defendant is entitled, and deems itself with¬ 
out power to deprive the defendant of a public trial even if 
is conceivable that the process secrets might become rele¬ 
vant. 


y 
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The motion for a preliminary injunction is denied on 
the foregoing grounds. The foregoing constitutes findings 
and conclusions under Rule tin. Since I believe myself with¬ 
out power to grant the remedy requested, or any further 
remedy than I have granted already and which is set forth 
previously in the record, I do not deal directly with whether 
the complaint states a claim. I think it is clear that there 
is irreparable damage on the possible picture which has 
been made, namely that an answer might be relevant, and 
that the Court might compel an answer, or the further pos¬ 
sibility that the Court could be wrong as to whether the 
question is likely to elicit secret material in the answer. 
And I will say that the complaint within the context of our 
decided cases about the preliminary relief does contain 
fair grounds for controversy and does submit a litigabje 
question. 

Now before concluding my findings and conclusions if 
there is anything I have left out or which you consider in¬ 
adequate, you may cull my attention to it now. I will give 
you a reasonable time 10 seek a stay from the Court of 
Appeals. 1 should think that two days is enough. If you 
can do it in less time J would appreciate it if you would 
do that so 1 can proceed with my trial. Because I am going 
to have to continue this criminal trial in order to let you 
get this matter reviewed. If they grant a stay pending 
appeal and give you an expedited appeal, the criminal trial 
will have to go over until the fall. And 1 want to say to 
you, sir, that both the Cyanamid Company and the Govern¬ 
ment bent every effort to get this matter disposed of 
promptly, there l as been no footdragging, everybody has 
attended promptly and they are really ready to go to trial 
today. , 

So jou will be placing a hardship on both the parties 
in the underlying case if you cause it to be delayed any 
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"E!Haignoy: Vour Honor ta -J«- £*“*£2 
we had l " I ! 11 " d ai ^^ W c ° a U ni ’ The only thing that is not 

5SS*wrrts«Kt 

& SST Start’diSK you7p.pcr 8 to a W ly- 

fi, CoS? Mr T "“» them anything yon would 

Honor, than* yon. 

Cyanamid. 


Notice of Appeal 


[Same Caption] 


Notice is hereby given that Stainicarbon N.V., plain¬ 
tiff above named, hereby appeals ti the United States 
Court of Appeals for the Second Circuit, from the order 
of the United States District Court, Southern District of 
New York, by Judge Charles L. Brieant Jr. thereof, deny¬ 
ing plaintiff’s motion in this action for a preliminary in¬ 
junction enjoining defendant during the pendency of this 
action from failing or refusing to consent that such part 
of the trial of criminal contempt proceedings brought 
against it by the United States of America in 60 Civ. 3857 
in that Court, as may involve disclosure of information 
relating to a process for manufacturing melamine licensed 
by plaintiff to defendant be conducted in camera, so that 
the secrecy thereof be preserved, which said order deny¬ 
ing such motion was entered in this action on July 15, 1974. 

Dated: New York, N.Y. 

July 16, 1974 


Ipe & Haioney 

Attorneys for Plaintiff [Etc.] 
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